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The Storm Before the Calm: COVID-19 Changes
Everything – Except How Americans Will Buy Cars
- By NYSADA Partner Leonard A. Bellavia; Bellavia, Blatt

Before I became a car dealer lawyer, I worked summers at my family’s Buick
dealerships on Long Island and in Rye, New York and East Rutherford, New
Jersey. Starting as a lot boy, then working as service writer, I graduated to auto
salesperson before I began law school. My father and uncle encouraged me
to become a lawyer for the industry purportedly because very few attorneys
specialized in representing dealers. Perhaps they were giving me good career
advice, or maybe they just wanted to keep me far away from the family business. I’ll never know.
So, I was relegated to learning the business from beyond the family dealerships
by representing dealers across Long Island, then throughout New York and
eventually, over the ensuing 35 years, in the other 49 states. Learning the fabric
and trends of the business became just as important as knowing the law.
To be sure, the auto retail sector has changed over the years. Occasionally, I
will run into dealers that I represented in the 80’s and 90’s who are either retired
or working as a sales manager, or consultant. It’s never a quick hello as we lament the changes, new brands, evolving ownership and technological advances.
However, the common refrain is that the franchised dealership model is everlastingly resilient despite all of the frontal attacks, some intentional or cyclical, and
others, like COVID-19, unplanned.
There are not many dealer principals active today that operated dealerships
through the Arab oil embargo of the early 1970s. Gas was rationed, and most
vehicles got 8 miles per gallon. Showrooms remained empty for months. Dealers survived because the population ultimately needed new cars.
In response to the oil crisis, Honda, Datsun and Toyota came to the US with fuel
efficient vehicles. The industry experts predicted the demise of domestic dealerships as consumers would only buy subcompact cars. The domestic manufacturers pivoted and while their market share diminished, many of those same
domestic dealerships that were handed down or sold still exist today.
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The next unfounded prediction came with the advent of the Internet. According
to the pundits, dealerships would become extinct as the Internet replaced dealers. The reality was that buyers still wanted to test drive vehicles and see firsthand the colors and options. The Internet supplanted the due diligence process
but fell short of replacing dealers.

Click Below for This Months’ Inserts:

You may recall the radical transformation that was forecasted to finally eradicate
the private capital dealer: factory owned stores. There was the Ford Collection experiment. It flopped largely because the OEM’s discovered too late that
knowledge of a local market is best left to local dealers.
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THE STORM BEFORE THE CALM: COVID-19 CHANGES EVERYTHING Continued from page 1
Then, GM concluded that the buying
public would prefer fixed-price selling. Dealers would need to adapt to the
Saturn business model or fail. They
didn’t adapt and they didn’t fail. Saturn
did. In 2009, I found myself in the
role of co-lead counsel in the Chrysler
bankruptcy proceedings representing
many of the 789 rejected dealers. I
cross-examined every self-proclaimed
expert from Harvard and Yale who
posited how increasingly fewer dealers
were necessary to save Chrysler. Fast
forward 11 years and those theories
have been proven wrong, as more than
400 dealers have been added to Chrysler’s network.
The next death knell, according to the
disrupters, was the factory direct selling model of Tesla which would surely
eviscerate the franchise system. These
industry outsiders mused that the general public had no use for local dealers.
How wrong they were. Recently, Tesla
vacillated over whether to shutter all of
its “Galleries.” Moreover, since Tesla
came on the scene, the number of traditional franchised dealerships actually
increased.
More recently, electric and autonomous
vehicles as well as ride sharing have
come to the forefront, only to be relegated to the background as consumers continue to stay the course within
the traditional culture of two cars in
every driveway, both with combustion
engines, thank you very much. It is
still early but electric vehicles don’t
seem to have that “vroom” quality that
appeal to consumers.
By now, you can guess where this
is going. Franchised dealers have
successfully emerged from gamechanging events and crises and the
business model has remained substantially intact, the predictions of industry
mavericks notwithstanding.
Of course, no one predicted or advocated for the COVID-19 pandemic.
However, the firestorm rages over how
it will revolutionize selling. Dealers are being deluged with marketing
advice and solicitations from vendors
along with invitations to webinars that
promote and facilitate remote digital
selling. Virtual test drives and home
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deliveries are the flavor of the month.
Adapt to the “new norm” or become extinct, they caution. I wonder if these are
the same armchair experts who warned
franchised dealers about subcompact
cars, the Internet, factory-owned stores,
fixedprice selling, reduced dealer
footprint, factory-direct selling, electric
vehicles and ride sharing.
After COVID-19 ends and becomes a
horrific memory, life will go on. In my
opinion complete remote selling will
not be embraced by the majority of the
public. To the contrary, I predict “endto-end” online selling will be utilized
by only 5-10% of consumers, and even
less if talented salespeople convert
these customers to hybrid online buyers. It is impersonal in an interpersonal
world. The purchase of the family
vehicle does not lend itself entirely to
remote interaction. The process is not
that sterile. The human senses come
into play with respect to test drives,
color choices, comfort, and the need to
understand financial options. Innovators and vendors will resist the notion
that customers will continue to prefer
to visit the dealership and become
comfortable with the product along
with the people selling and servicing
the product. Relationships matter. That
is not to say the process doesn’t need
to be materially streamlined. That is a
topic unto itself.
Maybe it’s all as simple as customers
not wanting to part with their money
and sign on the dotted line until they
sit in their new vehicle, test drive it,
and on delivery, smell it, feel it and
check for scratches. Or perhaps it’s
as wholesome as customers clinging
to the multi-generational tradition of
visiting the dealership to select the
next family vehicle. Industry pundits,
along with vendors seeking relevance,
blindly envision a world where dealers
will double or triple their workforce
and hire “runners,” whose sole jobs are
to drop off and pick up vehicles at consumers’ homes for test drives, appraisals, deliveries and service. Such an
endeavor would require several hundred round trips a day. When pressed
over the absurdity and impracticability
of such a model, they recommend that
dealers leave vehicles overnight for

consumers to test drive to lessen the
strain. However, this will only add
further risk, cost and exposure to those
dealers.
It is up to dealers to maintain control of
their economic destinies. Unrestrained
legal liability and added insurance
and payroll costs solely to accede to
the remote selling model beyond this
pandemic will preclude any notion of
sustained profitability. That is, unless
consumers are willing to suddenly pay
list price for such white glove service.
If the COVID-19 crisis has taught
dealers anything it is that they have a
fiduciary duty to their shareholders,
employees and customers to always
remain well capitalized in order to
survive the next crisis for the good of
all constituencies. In my 35 years of
representing dealers, the clients that
survived the longest were the ones that
resisted the temptation to be all things
to all people. Besides, customers have
a newfound appreciation for getting
out of the house. Staying home and
buying online has worn out its welcome during COVID-19.
Every
few years on the way back from JFK
Airport I take a short detour and pass
by the dealership that my father and
uncle owned. I pause in front of the
showroom, unnoticed, and observe
salespeople and customers transacting business largely the same way
it was done when I worked there 40
years ago. My legal advice is to stay
the course, tweak where necessary,
but don’t be so quick to fix what isn’t
broken, despite what the disruptors
might urge.
Bellavia Blatt, PC is legal counsel
to the New York State Automobile
Dealers Association and an advocate
for New York dealers every day on a
wide variety of legal matters impacting
their dealerships. For the past thirtyfive years, the firm has provided legal
counsel to dealers on litigation, regulatory compliance, buy-sell transactions,
the purchase, sale and leasing of real
estate and a host of other commercial
and business matters.
LEGAL DISCLAIMER: This article
does not constitute legal advice. You
should consult an attorney for any
matters discussed herein.
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Paycheck Protection ProgramPaycheck Protection Program (PPP)
Overview
The PPP allows eligible small businesses to receive loans of up to $10
million which can be used to defer the
costs of retaining employees, recalling
laid off employees, and paying some
business expenses. Congress recently
authorized additional funds for the
program and lenders may submit applications to the SBA beginning April
27, 2020.
Under the PPP loan amounts may
be fully forgiven if:
1. Loan proceeds are used for payroll
costs (75%), mortgage & debt
obligation interest, rent, & utility
costs (25% max) over the 8-week
period after the loan is made; and
2. Pre-pandemic employee and
compensation levels are maintained.
Maximizing PPP loan Forgiveness
The amount of loan forgiveness will
be equal to the amount spent on the
following items during the 8-week
period starting from when you receive
the PPP funds:
1. Payroll costs, including benefits;
2. Interest on mortgage and debt
obligations, in force before February
15, 2020;
3. Rent, under lease agreements in
force before February 15, 2020;
4. Utilities (electricity, gas, water,
telephone, or internet), for which
service began before February 15,
2020; and
5. Any other legitimate business purpose.
Payroll costs include:
1. Salary, wages and commissions
(capped at $100,000 per employee);
2. Employee benefits including costs
for vacation, parental, family,
medical, or sick leave; allowance for
separation or dismissal; payments
required for the provisions of group
health care benefits including
insurance premiums; and payment

By NYSADA Partner Labonte Law Group

of any retirement benefit; and
3. State and local taxes assessed on
compensation.
Examples:
2019 average monthly payroll was
$100,000. Loan amount is $250,000
(2.5x).
1. If you hire back all employees
during the 8-week loan period then
you could use $187,500 of the loan
for payroll (75%) and $62,500 for
non-payroll expenses (25%). In this
scenario all loan proceeds should be
forgiven.
2. If you only hire back during the
8-week period an average total
of 50% of the employees you
employed prior to the pandemic
then due to the 50% head count
reduction the portion eligible for
forgiveness would be reduced
by 50% ($125,000). Assuming
$100,000 is used on payroll, the
remaining $25,000 could be used
on non-payroll expense. In this
scenario $125,000 of your loan
proceeds should be forgiven.
In order to maximize the amount of
loan forgiveness follow these recommendations.
1. Maintain Employee Headcount:
Average full time equivalent 		
(“FTE”) employee count during
the 8 weeks after you receive your
loan should meet the average
workforce from either (1) February
15, 2019 to June 30, 2019 or 		
(2) January 1, 2020 to February 29,
2020 (whichever period works best
to your advantage). A reduction in
the workforce will result in a
proportionate reduction in the 		
amount of the loan eligible for
forgiveness.
2. Limit Salaries and Pay Rate Reduc
tions: Keep each employee’s gross
pay as it was prior to the lay-off. If
an employee’s pay rate decreases
25% or more, their payroll totals for
the 8-week period likely won’t be
fully forgivable.

3. Spend At Least 75% of the Loan on
Payroll: No more than 25% of your
total loan funds should be used
on non-payroll related expenses
actually paid during the 8 weeks.
You can use more than 75% on
payroll, but no less, to maximize
forgiveness.
It is possible that you will need to
retain the rehired employees until at
least June 30, 2020 in order to maintain your level of loan forgiveness.
Consider pulling ahead vacation time
to cover the additional weeks.
If you do not bring everyone back
then there will be a portion of the
loan which will not be forgiven. The
amount not forgiven could be repaid
immediately or kept and used as a low
cost business loan.
Documenting Use of Loan Proceeds
Your lender will send you their procedure for seeking loan satisfaction and
forgiveness. In anticipation of submitting your request for forgiveness we
recommend that you keep detailed
records for the following payments
made during the 8-week use period.
1. Documentation of payroll costs;
2. Paid invoices and canceled checks
for rent, mortgage and debt
obligation interest, and utility
payments;
3. Proof of payment for covered
employee benefit expenses;
4. List of re-hired employees; and
5. Records documenting use of the
PPP funds (consider opening a
separate account for the funds).
Planning for the Return of Employees
The PPP program is designed to return
employees back to the workforce.
However, many employers do not
have enough work available to rehire
additional staff. This may result in
many employers bringing back employees even though they will not be
producing any work and will continue
to stay home.
Continued on next page
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PAYCHECK PROTECTION PROGRAM Continued from page 3
Employers should make sure they
have a Re-Hire Policy and send letters
to employees to document the return
to work offers.
Re-Hire Policy:
Prepare a Re-Hire Policy that defines
the criteria for rehiring laid-off employees. Following a formal re-hire
policy can help you avoid lawsuits
from disgruntled ex-employees who
are not asked to return.
State in your policy:
1. Positions will be offered to former
employees on the basis of skill sets,
knowledge and the needs of the
dealership.
2. Offers of re-employment will not be
made on the basis of race, sex,
religion, color, national origin,
disability, age or any other protected
classification.
3. If a union shop, employees will be
re-hired based upon the terms of the
Collective Bargaining Agreement.

Employers need to properly communicate the offer of re-employment.
Offers can initially be made by phone,
text or e-mail but should be followed
up with a formal written offer. Require former employees to respond
to your offer within a definitive time
period (for example, 3 days).

ees to maintain FTE headcount and
loan forgiveness.

If you elect to change a re-hired employee’s pay plan and/or benefits then
you must also provide a revised written pay plan, commission agreement
and/or summary of revised benefits
with the written offer for re-employment.

Be advised that the SBA has still yet
to provide additional written guidance
on the use and forgiveness of the PPP
loan funds. This guidance is critical to
the determination of what will actually
be forgiven and our interpretations of
the CARES Act may change once the
SBA provides the additional guidance.
Watch for updated info from NYSADA and the LaBonte Law Group.

An employee who rejects or fails to
respond to an offer of re-employment,
without any changes to their pay plan,
would be considered to have resigned
their position and should be formally
terminated (as a voluntary termination/
resignation). This should make the
employee ineligible for unemployment.

If a laid-off employee has a history of
poor job performance he or she probably should be passed over.

An employee who rejects or fails to
respond to an offer of re-employment,
who was offered a reduced pay plan or
benefits, may be considered constructively terminated. This would make the
employee eligible for unemployment.

Communicate the Offer for Re-Employment:

You may replace prior employees who
reject employment with new employ-

For sample versions of the Re-Hire
Policy or the letters for the offer of
re-employment reach out to Stevan
LaBonte of the LaBonte Law Group,
PLLC.

Please be advised that Treasury Secretary Steven Mnuchin announced that
the SBA will perform a full audit on
any company receiving more than $2
million under the PPP. It is extremely
important to make sure you properly
document the use of the PPP funds and
make every effort to re-hire as many
employees as possible to avoid unnecessary scrutiny during any audit
Should you have any questions please
contact Stevan LaBonte at SLabonte@
LaBonteLawGroup.com.

2020 Summer Board of Directors Meeting Postponed
To adhere to recent guidance from the CDC and the State at this time NYSADA leadership has decided to
postpone our upcoming Summer Board Meeting scheduled for June 22-23rd at the Sagamore Resort on Lake
George to June 2021. We believe this is the best course of action to ensure the safety and health of our board,
partners and staff. The Operations Committee is currently working on a contingency plan for a possible smaller
or virtual meeting this summer, as we do feel it is important to come together as a board to discuss the pressing
matters on our agenda.
We hope you, your employees and your families are safe and well during this difficult time. You are all in our
thoughts everyday as we work to navigate this unprecedented time together.
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CDC Guidance on Reducing COVID-19 Among Employees
Under the
broad heading “Interim
Guidance for
Businesses
and Employers to Plan
and Respond
to Coronavirus Disease 2019” (link
here), there is a wealth of information
to assist businesses in planning, preparing and responding to Coronavirus
Disease 2019.
Each of the bullet points below represent a heading or subheading with additional detailed information included
on the CDC website.
• Reduce Transmission Among
Employee
o Actively encourage sick
employees to stay home
o Identify where and how workers
might be exposed to COVID-19
at work
o Separate Sick Employees
o Educate employees about how

		 they can reduce the spread of
		 COVID-19
• Maintain Healthy Business
Operations
o Identify a workplace coordinator
who will be responsible for COVID-19 issues and their impact on
the workplace
o Implement Flexible Sick Leave
and supportive policies and
practices
o Access your essential functions
and the reliance that others and the
community have on your services
or products
o Determine how you will
operate if absenteeism spikes from
increases in sick employees, those
who stay home to carte for sick
family members, and those who
must stay home to watch their
children if dismissed from child
care programs and K-12 schools.
o Consider establishing policies and
practices for social distancing
o Employers with more than one
business location are encouraged

to provide local managers with
the authority to take appropriate
actions outlined in their
CO VID-19 response plan based
on local conditions
• Maintain a healthy work environment
o Consider improving the engineer
ing controls using the building
ventilation system
o Support respiratory etiquette and
hand hygiene for employees,
customers and worksite visitors
o Perform routine environmental
cleaning and disinfection
o Perform enhanced cleaning and
disinfection after persons suspect
ed/confirmed to have COVID-19
have been in the facility
o Advise employees before traveling
to take additional preparations
o Take care when attending meetings and gatherings

NYSADA Partners Want to Help Keep your Business Clean and Disinfected During this
Pandemic and Beyond
Several NYSADA Partners are pivoting to provide much needed cleaning and disinfecting services for our
members and their customers to address immediate sanitation concerns.
Following are just a few of the EPA
approved products that are currently
being offered.
Zurich now has a sanitizing and
disinfecting product called ResistAll
Interior Surface Cleaner that can be
applied to a vehicles interior cabin,
cargo area and A/C ventilation system
to eliminate 99.9% of all germs and
harmful orders. Contact Keith Tanny
at 518-390-8510.
Cox Automotive’s RideKleen brand
is the leader in eco-conscious, mobile
car care, and has launched a vehicle

sanitization and disinfection solution.
The solution uses an EPA-registered
and approved product that kills up to
99.9% of germs, bacteria, mold, mildew and emerging viruses and inhibits
the growth of harmful odor-causing
germs, mold and mildew for up to
30 days post-treatment. RideKleen
performs disinfection services in
select markets and will be making a
do-it-yourself disinfection offering
available soon. For more information,
visit ridekleen.com or email kleanse@
ridekleen.com.
UniFirst provides a range of work
apparel from traditional uniforms and
industrial wear to protective clothing
and attire. The company also supplies facility service products, such as
floorcare items (floor mats and mops,

microfiber cleaners, etc.), restroom
supplies, and wiping products to be
a “singlesource” service provider as
availability and stock allows. New
customers can contact Alaric Harbaugh at 978-527-3982 and existing
should contact their local UniFirst
representative.
SNYADS Services currently has
masks and sanitizer in stock, along
with safe space and directional signage. If you are in need of masks,
cleaning supplies or signage for your
dealership, please contact Lori Caraballo at Ext. 318 or visit https://www.
snyads.com/showrooms.htm to order.
For more information on these services contact Peter Marthy at Ext 206
or Caitlin Howley at Ext 326.
May 4, 2020 | www.nysada.com
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NYSADA Applying for Federal Funding to Support Potential Automotive Technician
Apprenticeship Program
In a continuing effort to introduce
more men and women into the industry NYSADA is partnering with NJ
Car, ADAGP, CARA and GNYADA
this month to apply for and split a
$5 million US Department of Labor
Youth Apprenticeship Grant, as part
of a $42.5 million funding opportunity
from USDOL, to support a potential
Multi-State Automotive Technician
Apprenticeship Program.
The mission of the program will be
to promote the benefits of a career in
automotive technology, as well as help
dealerships recruit, train and retain the
next generation of automotive technicians by providing job-specific classroom instruction through local county
vocational schools and on-the-job
training at neighborhood new car dealers through mentorship programs.

The funding will cover tuition expenses, mentorship incentives as well
as administrative fees. If the full $5
million was realized NYSADA has
agreed to recruit 200 apprentices
into the program over the course of
the next four years. The most likely
source of candidates would be entry
level technicians currently employed
at dealerships seeking to advance,
together with students coming out
secondary and post-secondary schools
or technical programs.
This initiative is in response to a nationwide shortage of techs at all levels
of the automotive repair industry. This
shortage was highlighted particularly
for New York State in an anonymous
survey we did of the NYSADA membership last summer, asking them to
assess their current need for techs. The
response demonstrated an acute need

both now and on into the future.
If the grant is acquired, we will be
looking to dealers to provide mentors
for the program. For more information, please contact Caitlin Howley at
Ext 326 or Peter Marthy at Ext 206.
NYSADA’s leadership fully supports a variety of both long and short
term strategies to address this shortage. Consistent with this goal are the
actions of the Governor’s Excelsior
Auto Tech Task Force, co-chaired
by NYSADA President Bob Vancavage, which has implemented a strong
marketing initiative to bring awareness
of career opportunities available in the
industry as well as build gateways into
the field for interested candidates (see
more here ).

Cash Flow Optimization During COVID-19 Crisis By NYSADA Partner Withum
In the short time COVID-19 has impacted the global economy, cash has
become the coveted asset in troubled
times. Dealers should immediately
develop a plan for cash conservation as part of their overall business
risk and continuity plan. If you are
a typical dealer, you probably check
your cash balance daily. Robust cash
management buys valuable breathing
space. The dealer must take a hard
look and find ways to operate lean,
save cash, and make cash last longer.
Consider these ideas to maximize cash
flow during the COVID-19 outbreak:
1. Review your expenses and look
for areas where you can save money. As you continue to monitor and
strategize, stay focused on identifying additional ways to reduce your
cost structure and break-even point.
Take a hard look at which bills need
to be paid (and when) and which
ones can be deferred, reduced or
paid in installments.
2. Reach out to OEMs and floor plan
Volume 2128| www.nysada.com

lenders and see if they will suspend
curtailment payments on aged inventory. Some floor plan lenders
are deferring interest payments.
Consider taking advantage of the
ability to defer this large liability.
3. Some dealerships may be in an
equity position with their inventory
and can maximize the utilization
of cash by floor planning all new
vehicles and allowable used
vehicles.
4. Apply for an increase of the reimbursement rate for parts and/		
or labor paid under warranty. With
business slowing down many service
departments have the time to print
repair orders and make this submission without too much disruption
during peak hours.
5. Wholesale aged used vehicles and
those vehicles that will not be
retailed.
6. Work with lenders and ask for

forbearance or payment plans for
outstanding loan balances.
7. Discuss options with your
manufacturer to loosen restrictions
on parts and core returns.
8. Increase your cash position by
reviewing receivables. Work to
minimize balances in Contracts In
Transit, Accounts Receivable,
Incentive Receivables, Finance
and Insurance Receivables, and
Warranty Claim Receivables.
These balances should be reviewed
regularly to expedite collection.
The Bottom Line:
There will be tough times ahead for
dealers across the county. Taking
steps now will better position your
dealership’s starting point once this
global threat stabilizes. While it’s
hard to predict what the immediate
future will bring, dealers who plan
strategically and take action now
will have a better chance of reducing
financial setbacks.
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Going from NY on PAUSE to NY FORWARD-By Hermes Fernandez, NYSADA Partner - Bond Schoeneck & King
On April 16, 2020, Governor Cuomo issued Executive Order 202.18, which extended “NY PAUSE” until 11:59 p.m.
on May 15. “NY PAUSE” is the term the Governor developed regarding school and business closures. All schools will
remain closed. Dealer service stations are considered essential. Additionally, “automotive sales conducted remotely or
electronically, with in-person vehicle return and delivery by appointment” are considered essential.
All non-essential dealership employees must continue to work remotely from the business location. All dealerships must
maximize any telecommuting or work from home procedures that they can safely utilize.
Beyond extending NY PAUSE, the Governor has begun to outline his thoughts about how New York will get back to business. According to the Governor, this will involve private businesses “reimagining” the workplace.
The chart below is based on a slide from one of the Governor’s press briefings. The chart places businesses into four different categories based on the risk of infection and the “essential nature” of the industry. The more essential the business
is, the higher the earlier likelihood to reopen. The lower the infection risk, the higher the earlier likelihood to reopen. A
business that is in the green box would appear to have the highest chance of being among the first to reopen. A business
that is in one of the yellow boxes would appear likely to reopen, while a business in the red box would appear to be likely
to be among the last to reopen.

Although this chart does not reflect any official New York policy at this point, it shows us where New York may be going.
NYSADA and the regional associations have submitted a plan to the Governor’s office and to other key leaders about how
dealerships could safely reopen their on-site sales. In the meantime, dealerships should begin planning how they can position themselves to be, optimally, in the “green” box, or at least in the “low infection risk” row.
At this point, we do not know which parts of dealerships will be deemed “more-essential” or “less-essential.” We do
know that automotive repair is an essential service. We do know that automotive sales, conducted remotely or electronically, are essential. We expect that this will remain consistent. Additionally, we do know that automotive sales are viewed
as essential on the federal level. According to guidance from the Department of Homeland Security, selling and leasing
vehicles is essential. This helps demonstrate that dealerships should be considered “more-essential.”
One aspect that dealers can control is the infection risk at their dealerships. Dealers should begin to plan how they can
lower the risk of infection at their place of business. This may need to be a written plan that is submitted to the State, but
we do not know at this point. Developing such a plan preemptively could help your dealership get back in the workplace
quickly.
In developing such a plan, here are some factors dealers could consider:
•

Workplace Precautions:
o
o

Social distancing measures (e.g., desks 6 feet apart, plant workers 6 feet apart).
Teleworking or remote working for as many employees as possible and the most vulnerable (e.g., establish a
rotating schedule for employees to come in, only allow certain employees to come in). The treatment of
“vulnerable” employees must be approached with caution. There is likely to be some governmental guidance
in this regard.
o Consider monitoring employee health through temperature scans at the beginning of each shift. This may
		 require revising schedules so that employees arrive at different times, rather than all at once, to avoid unnecessary 		
		congregation.
•

Customer Interaction:

o
		
o
		
o
		
o
•

Measures designed to minimize direct contact with customers (e.g., limit the number of customers who may enter 		
your showroom, use appointments).
Supply employees who directly interact with the public have necessary protective supplies (e.g., face coverings as
required by Executive Order 202.16).
Develop measures to protect vulnerable customers (e.g., the elderly) such as utilizing appointments, providing 		
hand sanitizer or utilizing home delivery.
Utilize separate test drives.

Proactive Infection Plan:
o Consider using protocols in the event an employee develops COVID-19 symptoms or tests positive for COVID-19.
May 4, 2020 | www.nysada.com
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NYSADA COVID-19 Webinars
Listed below are several of our recently added webinars The New York State
Automobile Dealers Association has hosted in response to the COVID-19
Pandemic and how it Effects Franchised New Car Dealerships.
Access our webinar archive here.
Coronavirus The Latest Information
Dr. David Holtgrave, Dean of the University of Albany School of Public Health, delivers Part 3 in what has been an
ongoing review of the past track of of this virus as well as its likely future trajectory. Included will be insight into
New York’s testing strategy and how the results will impact the timing of the reopening of the New York State economy.

COVID-19 OSHA Workplace Compliance
Dr. Eileen Franko, Director of the Division of Safety and Health, for the Office of Worker Protection, in the New York State
Department of Labor (DOL), presented OSHA Workplace Compliance during COVID-19.
Some of the topics reviewed include OSHA’s Guidance on Preparing Workplaces for COVID-19, together with New York’s
mandate of mask use, required personal protective equipment and other safety steps for service departments

Now That You’ve Received Your PPP Loan Learn the Proper Way to Recall Your Employees
Well known dealer attorney and NYSADA Partner, Stevan LaBonte of the LaBonte Law Group, recommends
a process to re-engage your employees. Topics of discussion include: How to communicate the recall to your employees;
Documenting the offer for re-employment; Handling temporary or permanent changes in pay plans; What to do if an
employee rejects the offer for employment; andTips to maximize loan forgiveness under the PPP

The Path Ahead Getting the Market - Economy Back on Track
Long term NYSADA investment advisors and market followers, John Colley, of Colley Asset Management
and Jim O’Connor, of Merrill Lynch provide a likely road map to economic health and market recovery.

How COVID-19 is Affecting Your Dealership’s Unemployment Tax Account
NYSADA Partner Dunn Corporate Resources reviews the effects of COVID-19 and corresponding legislation on employers
and their unemployment tax accounts, and analyze what employers should expect in the future as the US recovers from
the pandemic. Furthermore, Dunn will provide insights into recently released unemployment tax rates. This will include
strategies to lower rates, control costs and basic fundamentals on how the New York State unemployment system functions.

Tax Impact of the CARES Act for Automobile Dealers
NYSADA Partner Withum reviews the following individual and corporate tax provisions of the CARES Act:
Qualified improvement property (QIP) fix; Section 163(j) changes; Employee Retention Credit; Payroll tax deferral;
Net operating Loss (NOL) changes; Section 461(l) changes; Special retirement fund utilization;
Charitable contribution changes; Individual stimulus payments

Remote or Electronic Sales of Vehicles Now Allowed What You need to Know
Remote selling and “Appointment Only”Deliveries in New York: executive order, compliance and best practices.

Navigating Employee Benefits Through the COVID-19 Pandemic
NYSADA partner Rose & Kiernan, Inc provided insights on the Federal CARES Act, adjustments to staffing/employment
in regards to breaking down your options and how to handle benefits continuation.

Effects of COVID-19 on Workers - Comp Claims and Policies
A brief review of the effects of Covid-19 on workers’ compensation claims and policies. SG430 Partner GCG discusses
and take questions regarding whether or not a COVID-19 diagnosis of your employee is compensable under current worker’s
compensation laws, and provide instructions regarding how to reduce your ongoing workers’ compensation premium due to
a reduction of your workforce during this time
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NYS Insurance Fund Provides FAQs For Dealers in the Group Insurance NYSDBL/PFL
Program
The following FAQ’s were developed by the New York State Insurance Fund for DBL/PFL programs.
COVID-19 LEAVE FAQ’s
1. If I am out of work because I have been furloughed or laid off as a result of the COVID-19 pandemic do I qualify for benefits?
If you are out of work because you have been furloughed or laid off as a result of the COVID-19 pandemic, you may be
eligible for unemployment insurance benefits and should contact the NYS Department of Labor here to see if you are
eligible.
2. What if I have not been laid off but am out of work because I am under an order of mandatory or precautionary quarantine or isolation issued by the State, New York Department of Health, local Board of Health, or other
authorized government entity (“quarantine order”) related to COVID-19?
If you are under a quarantine order you may be eligible for job-protected sick leave and compensation through a combination of Disability (“DB”) and Paid Family Leave (“PFL”) insurance benefits.
3. NYSIF is my employer’s DB and PFL insurance carrier. In what situations am I eligible for benefits because of
the COVID-19 pandemic from NYSIF and what benefits am I entitled to?
If you are unable to work because:
-

you are subject to a quarantine order: you may be eligible for paid sick leave (“PSL” or “quarantine leave”) by your 		
employer and a combination of DB and PFL benefits from NYSIF

-

your minor child is under a quarantine order: you may be eligible for PFL benefits

-

you are caring for a family member who has been diagnosed with COVID-19: you may be eligible for PFL benefits

-

you have been diagnosed with COVID-19: you may be eligible for DB.

4. If I independently decide to quarantine, do I get COVID-19 quarantine leave and benefits?
No, not without a quarantine order. Benefits are available where an individual is under an order of mandatory or precautionary quarantine. Entities that may issue a qualifying order include the State of New York, New York State Department
of Health, local Board of Health or any government entity authorized to issue such order.
5. Can I take PFL and DB insurance benefits to stay home with my child if the school is closed for preventive
social distancing due to COVID-19?
If the school is closed due to a quarantine order you may be eligible to take PFL. If a school closes for preventative social
distancing, you do not qualify for PFL and DB benefits but you should check with your employer to see if there are any
other benefits that may be available. You may also be eligible for paid sick leave after April 2, 2020 under the Federal
Emergency Paid Sick Leave Act. For more information visit www.dol.gov.
6. What type of documentation is needed to file a claim because I am under a quarantine order as a result of COVID-19?
To file a claim for the combined PSL, PFL and DB benefit because you are subject to a quarantine order or to file a claim
for the PFL benefit because your minor child is subject to a quarantine order you must provide a copy of the Order issued
by a governmental entity authorized to issue such orders. A note from your health care provider, letter from your employer
directing that you stay home, or the Governor’s direction that non-essential employees are to stay home, is not sufficient
for leave under this qualifying event.
7. How long do I have to submit a Request for COVID-19 Quarantine DB/PFL form to request DB and PFL benefits?
You must apply for benefits within 30 days from the first day of leave.
8. Do I have to use my sick leave accruals for leave because I am under a mandatory or precautionary order of
quarantine or isolation?
No, your employer must provide you with the required number of paid sick leave days without charge to any of your
existing paid sick leave accruals.
Continued on next page
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9. What benefits am I entitled if I am subject to a quarantine order for COVID-19?

10. How much will I receive?
If you are subject to a quarantine order, you will receive regular wages from your employer in paid sick leave as outlined
above and for the time remaining until the termination of the order, you will receive PFL (60% of your average weekly
wage up to the maximum of $840.70) and DB insurance benefits in an amount equal to the difference between your PFL
benefit and your full wages, up to a maximum of $2,043.92.
If your child is subject to a quarantine order, you will receive 60% of your average weekly wage, up to a maximum of
$840.70, in PFL benefits.
11. When would the combined PSL, PFL, and DB benefit begin and is there a waiting period before the benefit is
payable?
There is no waiting period before benefits are payable. The combined PFL and DB benefit would begin on the first day of
unpaid leave and would continue until the termination of the order of quarantine or isolation.
12. If I am able to work from home while under a quarantine order, am I eligible for benefits?
No, if you are not showing symptoms or have not been diagnosed with a medical condition and you are physically able to
work through remote access or similar means, you are not eligible for benefits.
13. What if I am quarantined because I have recently returned from traveling to another country?
You are not eligible for benefits where you are subject to a quarantine order because you traveled to a country with level
two or three health notice from the CDC and your travel was not at the direction of your employer and you were provided
notice of the travel health notice and knew about this restriction in the new law.
14. What other benefit am I entitled under New York’s Paid Sick Leave Law for COVID-19?
You have job protection. Your employer must restore you to the same position you held before taking leave with the same
pay and other terms and conditions of your employment. Your employer is prohibited from discriminating or retaliating
against you for taking leave.
15. What if I have used all of my PFL for the year but am subject to a quarantine order for COVID-19?
If you have used all 10 weeks of available PFL for the year but have not used all 26 weeks of available DB for the year,
you may be eligible for the DB benefit (up to the maximum of $2,043.92/week).
16. What if I have used all 10 weeks of PFL and all remaining available DB for the year?
If you have used all 26 weeks of available DB leave, including the 10 weeks of PFL, you cannot collect DB or PFL. Depending on the size of your employer, you will be eligible for paid sick leave from your employer for at least a portion of
the duration of your quarantine or isolation period.
Volume 2128| www.nysada.com
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17. Does the period of quarantine leave under PFL and DB insurance count against the total 26 weeks of PFL and
DB insurance benefits?
Yes.
18. What if I have not worked for my employer for 26 consecutive weeks prior to the first day of leave?

If you are a full-time employee and have not worked for your employer for 26 consecutive weeks or a part time employee
and have not worked for your employer for 175 days, you are not eligible for the PFL portion of the benefit.
19. What effect does the Federal Emergency Paid Sick Leave Act have on my benefits?
Starting April 2, 2020, if you are subject to a quarantine order, you may be entitled regular wages from your employer for
up to 14 days. The Federal Emergency Paid Sick Leave Act is much more expansive and covers other reasons you may
be out of work related to COVID-19. You may visit www.dol.gov for more information related to the Federal Emergency
Paid Sick Leave Act.
20. Is quarantine leave and PFL and DB insurance benefits available retroactively?
Yes. The employee may take quarantine leave and receive PFL and DB insurance benefits if still currently under a quarantine order even if that order was issued prior to the enactment of the COVID-19 quarantine leave legislation.”
These FAQ’s are also available on the New York State Insurance Fund’s Home page.
Please do not hesitate to contact Jen Cole, Insurance Administrator at jenc@nysada.com, or Jeff Scardino, Insurance Director, jeff@nysada.com with any questions or if you need assistance.

OSHA Workplace Compliance Under Coronavirus Webinar Presented By Industry
Professional
NYSADA/Safety Group 430 sponsored a webinar for OSHA workplace compliance under Coronavirus
presented by industry professional, Eileen Franko, Director – Division of safety and Health, NYS
Department of Labor. Dr. Franko provided the following insight from her presentation:
Work Practices to assist in controlling the spread of virus between employees and customers for the
“new normal,” as she described be divided into:
•

Engineering Controls – use (proper) exhaust hoses for carbon monoxide and other contaminants,

•

Administrative Controls – design work practices that can be implemented, and

•

Personal Protective Equipment (PPE) – last preferred method of control because it “depends on the workers to
use the equipment.”

What’s involved implementing each control?
Engineering Controls:
•
•
•
•
•
•
•
•

Wash hands with soap and water frequently,
Have customers stand behind Plexiglass or a barrier when talking to employees
Frequently clean high touch surfaces; (e.g. door handles, coffee machines, computer keys, bathroom doors),
Increase ventilation rates in work areas,
Put every (other) chair up on the table in the break room,
Limit one person per table,
Limit one smoker at a time, or separated from each other,
Limit entrance and exit to the work area to one door so it can be cleaned often.

Administrative Controls:
•
•
•
•

Keep all employees (at least) 6 feet apart,
Alternate the use of (technician/service) bays,
Not allow customers to meet with staff directly,
Stagger work schedules,

Continued on next page
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•
•
•
•
•
•
•
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Stagger work breaks and lunches,
Provide hand sanitizer when soap and water is not available,
Limit one person to using the computer keyboard,
Have employees talk on their personal phones rather than communal 		
phone for personal (and when possible) business calls,
No group meetings,
No sharing of tools unless cleaned between use,
Develop protocol for sick employees, and
Provide Tissues in/near the work area.
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Hotlines

Personal Protective Equipment (PPE):
•
•
•
•

Properly trained and executed use of PPE can help prevent exposures,
Critical examples of PPE: Gloves, googles, face shields, face masks, respiratory protection,
Respirators for other uses must still be used for what intended, (e.g. spray
booths), but may not be effective for viruses so continue to use social distancing practices, and
Workers/employees who cannot maintain the 6 feet distance should use a
face mask.

Withum
West & Co.
Citrin Cooperman
Richards, Witt & Charles, LLP

- ServiceContracts

Dr. Franko’s presentation depicted in this article is meant to be guidance for
each and every dealership to consider and execute:
•
•
•
•

The (potential) spread of the virus,
To minimize exposure to others, especially those at high risk,
The criticalness to wash hands with soap and water frequently, and
If applicable, make sure employees know to stay home if sick, and stay
well for all.

Dr. Franko’s complete (verbal/oral) presentation is available on the NYSADA
website here.
Dr. Franko’s webinar was co-sponsored by NYSADA and Safety Group 430
(SG 430). SG 430 conducts health and safety inspections and provides health
and safety equipment. Please contact Erik Michelsen at erik@nysada.com, or
Kim Maitino at kim@nysada.com for assistance. You may also contact Jeff
Scardino, Insurance Director at 518-463-1148, ext. 321, or jeff@nysada.com.
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